Appea No. 2553 - Robert F. Rogersv. US - 4 NOV 1993.

UNI TED STATES OF AMERI CA

DEPARTMENT OF TRANSPORTATI ON

UNI TED STATES CQOAST GUARD

UNI TED STATES OF AMERI CA

UNI TED STATES COAST GUARD ; DECI SI ON OF THE
VS. ; VI CE COMVANDANT
LI CENSE NO 611951 -: ON APPEAL
| SSUED TO Robert F. ROGERS, -: NO. 2553
Appel | ant :

By order dated March 18, 1992, an Admi nistrative Law Judge
of the United States Coast Guard at Houston, Texas, suspended
Appel | ant Seaman's |icense for one nonth outright, plus three
nont hs suspension remtted on six nonths probation on finding
proved the charge of negligence and one supporting specification.

The proven specification alleges that Appellant, on or about
Decenber 21, 1991, while serving as operator on board the tow ng
vessel PORPO SE, under the authority of the above-captioned
| i cense, was negligent in his duties by colliding wth the Brazos
fl oodgates on the Gulf Intracoastal Waterway. The collision
damaged the fl oodgat es.

A hearing was held at Houston, Texas, on February 20, 1992.
Appel | ant was represented at the hearing by the owner and
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Presi dent of the tow ng conpany which enpl oyed Appellant at the
time of the allision. Appellant denied the charge and the
supporting specification. The Investigating Oficer introduced
I n evidence fifteen exhibits and the testinony of three

W tnesses. I n defense, Appellant offered in evidence his own
testinmony. The Adm nistrative Law Judge, on his own, introduced
I n evidence five docunents. After the hearing and

consi deration of the evidence, the Adm nistrative Law Judge
rendered a decision on March 18, 1992, in which he concluded that
t he charge and specification had been found proved. He served a
witten order on Appellant suspending License No. 611951 for a
period of one nonth outright, plus three nonths suspension
remtted on six nonths probation. The decision and order were
served on March 31, 1992.

Pr of essi onal counsel representing Appellant submtted a
petition to reopen the hearing which was received by the
Adm ni strative Law Judge on April 13, 1992. That sane attorney
W thdrew the petition to reopen on May 4, 1992, prior to any
decision on the petition. A notice of appeal was subsequently
received by the Adm nistrative Law Judge on May 26, 1992, and
separately by ny staff on June 1, 1992. Appellant's brief was
received by ny staff on June 20, 1992.

FI NDI NGS OF FACT

The followi ng Findings of Fact are relevant to this decision.

The Appellant was served with the Adm nistrative Law Judge's
Deci sion and Order on March 31, 1992, as evidenced by his
signature on the U S. Postal Service Form Donestic Return Recei pt
card. The Appellant's representative during the hearing al so
recei ved a copy of the Decision and Order on or about March 31,
1992.

On April 13, 1992, the Adm nistrative Law Judge received a
petition to reopen the hearing from Appel |l ant's professional
counsel. This petition to reopen the hearing was dated April 9,
1992. On May 4, 1992, the Appellant, through his counsel,

w thdrew the petition to reopen the hearing.

On June 1, 1992, a notice of appeal addressed to Conmandant
(GMM), U S Coast Guard, Washington, DC was received by ny
staff. This notice of appeal was dated May 21, 1992. On May 26,
1992, a separate notice of appeal, dated that sane day, was
recei ved by the Adm nistrative Law Judge by telefax. This notice
of appeal purported to anend the notice sent to ny staff. The

file:////hgsms-lawdb/users/K nowl edgeM anagementD...20& %20R%202280%20-%202579/2553%20-%20ROGERS.htm (2 of 6) [02/10/2011 9:05:57 AM]



Appea No. 2553 - Robert F. Rogersv. US - 4 NOV 1993.

noti ce of appeal, as anended, concluded that it was being filed
consistent with the requirenents of 46 CF.R 5.703(a) and that
Appel l ant had until June 22, 1992 to conplete the appeal in
accordance with 46 CF. R 5.703(c). Appellate's brief, filed on
June 20, 1992, did not anplify this conclusion that the notice of
appeal had been tinely filed.

BASI S OF APPEAL

Due to the disposition of this nmatter Appellant's basis of
appeal is not addressed. The threshold issue is whether
Appel lant tinely filed a Notice of Appeal in accordance with
46 USC 7702 and 46 CFR 5. 703.
APPEARANCE: Dani el D. Pipitone of Pipitone, Schauer & Sinank,
2000 First Gty Bank, 615 North Upper Broadway,
Corpus Christi, Texas, 78477.

OPI NI ON

This case addresses the 30 day tine requirenent for filing a
noti ce of appeal of the decision and order of an Adm nistrative
Law Judge and the effect an intervening petition to reopen a
heari ng, subsequently w thdrawn, has on that requirenent.
Appel | ant concl udes, w thout analysis, that the petition to
reopen the hearing and the notice of appeal were tinely filed on
the dates they were signed and mailed. | do not agree.

The effective date of the Adm nistrative Law Judge's deci sion
and order begins the statutory period during which a notice of
appeal nust be filed. This date is the day the decision and
order is either personally served on or delivered to, via
certified mail, return receipt requested, the respondent or his
aut hori zed representative. 46 C.F. R 5.571.

A notice of appeal nust be filed within 30 days of the
effective date of the Adm nistrative Law Judge's deci sion and
order. 46 U S.C. 7702(b); 46 CF. R 5.703(a). The notice of
appeal nust be filed with the Adm nistrative Law Judge or with
any O ficer in Charge, Marine Inspection for forwarding to the
Adm ni strative Law Judge. 46 C F. R 5.703(a).

Limtations on tine periods for exercising procedural rights
have been viewed by the federal courts as jurisdictional
provi sions, waivers of sovereign imrunity, or as express
limtations on rights created by Congress. Coles v. Penny,
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531 F.2d 609, 613 (D.C. Gr. 1976). Such provisions are strictly
enforced. As the Coles court noted, the Suprene Court has

wel | stated the general rule on such provisions. "Such periods
are established to cut off rights, justifiable or not, that m ght
ot herw se be asserted and they nust be strictly adhered to by the
judiciary. (Ctations omtted). Renedies for resulting

I nequities are to be provided by Congress, not by the courts."

Col es at 613, quoting Kavanagh v. Noble, 332 U S
535, 539; 68 S. . 235, 237; 92 L.Ed. 150, 153 (1947).

| have previously considered tineliness as essential for ne
to have jurisdiction to consider an appeal. Appeal Decision
1161 (DOROBA). Only in cases of extraordinary or extenuating

circunstances will the Coast CGuard deviate fromits practice of

strictly adhering to the 30 day provision. See, Jennings
v. Smith, 280 F.Supp. 1022, 1023 (S.D.N. Y. 1967).

The date a notice of appeal is filed with the Adm nistrative
Law Judge is the date such notice is received at the office of
either the Adm nistrative Law Judge or an O ficer in Charge,
Marine Inspection. This is simlar to appellate procedure in
federal court in which the notice of appeal nust actually be
received by the clerk of the court before the notice is
considered filed. Rothman v. U S., 508 F.2d 648, 652 (3rd
Cr. 1975); Gty of Chicago v. U S. Dept. of Labor, 737 F.2d
1466, 1471 (7th Gr. 1984). Sinply mailing a notice of appeal to
the prescribed address within the 30 day period is insufficient;
It nmust actually be received. Kahler-Ellis Co. v. Chio
Turnpi ke Comm, 225 F.2d 922 (6th Cr. 1955). 46 CF. R
5.703(a) is clear that the notice of appeal nust be filed
with the Adm nistrative Law Judge or an O ficer in Charge,
Marine I nspection; the date of mailing is not offered in the
regul ations as an alternative.

Appel l ant' s concl usions that the petition to reopen the
hearing and the notice of appeal were filed on the dates they
were signed and nmailed is erroneous. There is nothing in the
regul ations indicating that a petition to reopen a hearing is
effective when nailed to the Adm nistrative Law Judge.
Consequently, Appellant's petition to reopen the hearing, dated
and presumably mailed on April 9, 1992, did not have any tolling
effect until it was actually received by the Adm nistrative Law
Judge on April 13, 1993.

When a petition to reopen a hearing has been filed within
30 days of the effective date of the Adm nistrative Law Judge's
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Decision and Oder, 46 CF.R 5.601(b) provides that the 30 day
statutory period for filing a notice of appeal is tolled or
deferred until the Adm nistrative Law Judge acts on the petition
to reopen. The tolling of the 30 day period only stops the
advancenent of that period; a new 30 day period for filing a
noti ce of appeal on the decision and order is not started after
the Adm nistrative Law Judge rules on the nerits of a petitionto
reopen a hearing. Appeal Decision 1426 (I RIZARRY). \Were a
petition to reopen the hearing is wthdrawn by an appellant, the
effect is the sane. A new 30 day period for filing a notice of
appeal is not started.

In this instance, the 30 day period for filing a notice of
appeal commenced upon service of the Appellant with the decision
and order on March 31, 1992. The period was tolled fromApril 13
t hrough May 4, 1992, starting when the petition to reopen the
hearing was received by or "filed" wth the Admnistrative Law
Judge, through the date when the petition was w thdrawn by the
Appel l ant. Appel |l ant had used 13 days, i.e., April 1 through
April 13, of his 30 day period when the petition was fil ed.

Thus, 17 days renained for the Appellant to file his appeal with
the Adm nistrative Law Judge or O ficer in Charge, Marine

| nspection. On May 26, 1992, 22 days after Appellant w thdrew
his petition, the Adm nistrative Law Judge received a notice of
appeal by telefax. Therefore, not counting the period tolled by
the petition to reopen the hearing, the notice of appeal was not
received or filed until 35 days after the effective date of the
Adm ni strative Law Judge's deci sion and order.

Since the notice of appeal in Appellant's May 21, 1992,
| etter directly mailed to ny staff offices in Washington, D.C.
was al so not received until June 1, 1992, a date well outside the
30 day limt, | need not address the question of whether
providing the notice of appeal directly to ne, rather than the
Adm ni strative Law Judge or an O ficer in Charge, Marine
| nspection, constitutes proper filing of a notice of appeal
within the neaning of 46 CF. R 5.703(a).

CONCLUSI ON

The notice of appeal was not tinely submtted. Taking into
account the tolling effect of Appellant's petition to reopen the
hearing, the notice of appeal was submtted thirty-five days
after the effective date of the Adm nistrative Law Judge's
decision and order. Wthout a tinely notice of appeal, | |ack
the jurisdiction to hear this appeal on its nerits and the appeal
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I S not accept ed.
ORDER
The APPEAL of the decision and order of the Adm nistrative
Law Judge dated in Houston, Texas on March 18, 1992, is not
ACCEPTED.
Robert T. Nel son

Vice Admral, U S. Coast Guard

Vi ce Commmandant

Si gned at Washington, D.C., this 4th day of Novenber,
1993.

Top

file://l/hgsms-lawdb/users/K nowledgeM anagementD...20& %20R%202280%20-%202579/2553%20-%20ROGERS.htm (6 of 6) [02/10/2011 9:05:57 AM]



	Local Disk
	Appeal No. 2553 - Robert F. Rogers v. US - 4 NOV 1993.


